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This paper will discuss issues relating to the preparations
required for medical practitioners who are required to attend a
particular court, tribunal or panel.1

As a preliminary point, it is worth noting that there are essen-
tially two kinds of court process.  The terms “inquisitorial”
and “adversarial” are sometimes used to distinguish between
these two different forms of court process.  The inquisitorial
system is one where the role of the court is to “inquire” into
the facts of a particular matter in order to reach a final judg-
ment.  This term is commonly used to describe the legal sys-
tems operating in continental European countries.  The most
significant instance of an inquisitorial court in an Australian
context is that of the Coroner’s Courts of each state and terri-
tory.

The adversarial system on the other hand refers to a court
process in which parties to a legal dispute bring competing
claims before the court so that the court may decide the out-
come having regard to the merits of the competing claims.
The Australian common law system is often referred to as
“adversarial”.  This is because nearly all of the courts in our
legal system operate in an adversarial manner.

An adversarial court process involves a carefully structured
argument between competing parties.  Each party to the dis-
pute presents their most compelling evidence to the court,
and in the most persuasive manner.  At the same time, each
party is given the opportunity to test the evidence put for-
ward by the other.  The court in such situations generally
does not make any investigations of its’ own.  This necessar-
ily involves the process of examination, cross-examination and
re-examination of witnesses.  The technical “rules of evidence”
regulate the conduct of this process.

The rules of evidence can be strict depending on the particu-
lar court and the relevant legislation that applies to the dis-
pute.  In most adversarial courts, the rules of evidence have a
common theme: namely that a witness who is called by a party
to the dispute may be examined and should not, under exami-
nation, be prompted in giving their evidence. An opposing
party may cross-examine a witness called by the other side.
The rules of evidence provide that the opposition should be
allowed to prompt, cajole, insinuate and probe that witness.

By contrast, in the Coroners Court, where the inquisitorial
process is adopted, the rules of evidence can be applied or
excluded as the Coroner sees fit.2   The Coroner is essentially
charged with determining at an inquest the identity of the
deceased, how the death occurred, and the cause of death in
cases of suspicious circumstances.3   In doing this, the Coro-
ner may be assisted by special counsel and has wide powers
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of investigation and inquiry.4   Interested persons may, under
the supervision and direction of the Coroner, attend an in-
quest and may examine or cross-examine witnesses or make
submissions to the Coroner regarding the inquest.5

Medical Reports

As indicated above, the quality and utility of evidence pro-
vided by a party to legal proceedings can be either enhanced
or compromised with respect to both its content and its pres-
entation.  Particularly with respect to adversarial legal pro-
ceedings, the impact of both of these aspects on the persua-
siveness or otherwise of a given side’s argument should not
be underestimated.

It cannot be stressed strongly enough that the basis of a
medical practitioner’s preparation for a court attendance should
be the provision of comprehensive, detailed and impartial
medical reports.  However, such reports must also be pre-
sented in such a manner to allow them to be of maximum utility
to the proceedings in question.

The ill-considered, badly prepared medical report is an open
invitation for harsh cross examination.  Where ambiguity is
evident on the face of the report, it will become necessary for
the medical practitioner to attend court to explain the short
comings of that report.  This opens the door for the practi-
tioner, rather than the report to become the focus of examina-
tion and cross-examination.

Put another way a medical practitioner can avoid having to go
to court where a medical report is adequate for the purposes
of the legal proceeding.  Firstly the medical report must be
properly prepared, in that its opinions must be soundly based
and the views expressed within it must be clear and unam-
biguous.  It is only when the views expressed within a medical
report are unclear that clarification must be sought and the
medical practitioner called to provide further information.  Of
course even when the report is clear a medical practitioner
may be called as a witness, but the potential for problems of
interpretation to arise is lessened.

Confidentiality and Court Cases

It is relevant here to explain that whilst the court in an
adversarial process does not generally make any investiga-
tions of its own accord, there are rules and procedures that
allow some courts to obtain information through subpoena
which may threaten the relationship of confidentiality which a
medical practitioner holds with their patient.  It is well recog-
nised that the relationship of patient and medical practitioner
is one of trust and confidence and that a medical practitioner
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should not divulge (unless with the consent of the patient)
any information to third parties in relation to that patient.  This
rule is not inconsistent with a medical practitioner providing a
medical report to the patients’ solicitor or insurer where the
patient has authorised the giving of that report.

There are however, frequently recorded on the medical practi-
tioner’s notes and files other matters which the medical prac-
titioner may regard as confidential.  Whilst there is a relation-
ship of trust and confidence as between the patient and the
medical practitioner, this relationship is not recognised as be-
ing a relationship of privilege for the purposes of courts.  In
other words, the ethical duty of confidence between medical
practitioner and patient does not overrule or exclude the juris-
diction of the court.

In common law jurisdictions the relationship of legal profes-
sional privilege may attach to that of the lawyer and client,
such that any information that passes between those parties
cannot or should not be divulged to the court.  By contrast, it
is open to the court to demand from a medical practitioner any
information passing between the medical practitioner and the
patient that is relevant, even though the medical practitioner
or patient may consider the information to be confidential.

It follows that in preparing for court proceedings, a medical
practitioner should be ready to give evidence about any mat-
ter that has passed between themselves and their patient.  It is
therefore incumbent upon the medical practitioner to bring to
court all notes, papers, files and documents that in any way
relate to the relationship between the medical practitioner and
the patient.

Preparing to Give Evidence – Some Hints

The medical practitioner need not rely on their memory in giv-
ing evidence.  A medical practitioner is entitled to make use of
notes for a number of reasons.  In the first place it may simply
be to refresh the medical practitioner’s memory of facts and
circumstances.  It may be that they wish to recall matters of
referral or extraneous reports from other medical practitioners.
All this is permissible.  It is also good practice for the medical
practitioner to refresh their memory from their notes before
the court hearing. Of course all this presupposes that the medi-
cal practitioner has been given sufficient notice of the likeli-
hood of their attendance at court.

Unfortunately some lawyers fail to alert medical practitioners
to the possibility of a court appearance until only a short
period beforehand.  This leaves the medical practitioner little
time to prepare.

There is no reason why the medical practitioner cannot dis-
cuss the implications of the case with the lawyer who has
requested their attendance at court.  In the event that a medi-
cal practitioner is invited or instructed to attend court, it is
open to them to contact the lawyers to discuss the case with
them and to elicit the kind of questions that they are likely to
be asked in court.  It is wise to refrain from rehearsing answers

or discussing outcomes.  However, it may be fruitful to dis-
cuss the issues at stake as between the parties.  If sufficient
time is available, it may also be prudent to request that the
patient be reviewed prior to the hearing so that the evidence is
fresh.

In some cases, a medical practitioner is only requested to at-
tend court for the purposes of giving case history.  That is
particularly so in the case of general practitioners who, whilst
making a provisional diagnosis, have relied upon a specialist
practitioner to provide a definitive diagnosis and recommen-
dations as to treatment.

In those cases, the general practitioner’s evidence is usually
limited to clarifying the history obtained from the patient, and
giving details of the number of attendances for treatment and
like matters.  In such situations, it is absolutely crucial that the
general practitioner be prepared to give details of the number
of attendances for consultation, the nature of referrals and the
types of medication prescribed.  In each case, the medical
practitioner should be prepared to supply information of their
observations at the time of consultation.

As only about five percent of all disputed cases actually get
to court, the vast bulk of cases are either settled in some other
way.  In a sense this means that a large number of medical
reports are prepared that do not end up as exhibits before a
court.

Nevertheless, where a medical practitioner becomes aware that
there is some possibility of litigation or that there is some
compensation claimed as a consequence of a work injury, spe-
cial attention should be paid to the preparation of their report.
Such features as the history of the accident and particular
observations made about the patient’s condition when each
consultation is made are essential.  In a sense, there is no
reason why this rigorous style of note-taking should not be
automatic in the case of every patient, but it is particularly
pertinent in the case of work injury cases.6

A medical practitioner can be compelled by subpoena to come
to court.  In most jurisdictions there are arrangements be-
tween medical bodies and legal bodies so that it is not neces-
sary to issue a subpoena.  Under these arrangements it is
customary for a lawyer to notify the medical practitioner by
letter of the likelihood of a court appearance.  If the medical
practitioner indicates they are unwilling to attend court, only
then is it appropriate for a subpoena to be directed to the
practitioner compelling them to attend.

A medical practitioner who on receipt of advice that a court
case is likely, should contact the lawyer to discuss the case
and to make arrangements for attendance at a convenient time.
In most courts it is well recognised that medical practitioners
have considerable commitments and courts are willing to make
reasonable efforts to accommodate the attendance of expert
medical witnesses.  For example, in the case of orthopaedic
surgeons or neurosurgeons, it is recognised that they will be
engaged in operative treatment and that their availability for
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court may not be very flexible.  In such a situation, with proper
notice the lawyer can arrange for attendance of the medical
practitioner at a time convenient to that practitioner.  The key
here is, remembering that the power of compulsion resides
with the court, to be proactive and contact the lawyer at the
first instance and not to wait until the lawyer contacts the
medical practitioner a short period before the matter is due to
be heard.

It may assist the medical practitioner’s preparation for the court
hearing to know which other medical witnesses will be called,
and whether their medical reports are available for considera-
tion beforehand.  It is reasonable to request the lawyer to
provide copies of any other relevant report for your consid-
eration.  For instance, general practitioners who are aware that
a patient has been referred to a specialist should request cop-
ies of those reports if they do not have them.  This will help
prevent being taken by surprise at court during cross-exami-
nation.  There is however, no formal rule of procedure that
requires a lawyer to provide a complete background of the
case to a medical practitioner.

If the aetiology of a medical condition is doubtful, there is no
reason why the practitioner cannot consult with eminent medi-
cal texts in preparation for a case.  Of course, if this is the case,
the most recent edition of those texts should be used.  Recent
articles from eminent journals are obviously an appropriate
source of additional background material.

Medical Practitioners as Expert Witnesses

An “expert” has been defined by the Shorter Oxford Diction-
ary as: “One whose special knowledge or skill causes him to
be an authority; a specialist.”

For the purposes of court proceedings there are two consid-
erations when an expert witness is called upon to give evi-
dence.  First, whether the witness is giving evidence in a field
of expertise which is sufficiently organised as a branch of
science or knowledge?  In the case of allopathic medicine, this
branch of science and knowledge has been recognised by the
courts for many centuries.  It may be however, that other fields
of alternative medicine are not so well recognised.  In such
cases, there will be a threshold issue for determination by the
court before a witness can accurately be described as “ex-
pert”.  The second consideration is whether the witness is a
person who has sufficient knowledge of the particular field of
science or knowledge?  This aspect goes to the quality, or the
relevance of the expert.

Given that one of the issues before the court is whether the
witness is actually an expert in the field in question, it follows
that the first issue about which an expert witness will be exam-
ined, and subsequently cross-examined, in giving testimony
is as to their qualifications.  In some cases the qualifications
of the medical practitioner need not be extensively stated.  In
a case involving motor vehicle injuries where the patient has
sustained a broken leg or arm there would be little doubt that

an orthopaedic surgeon would be capable of giving evidence
on those issues.  By contrast it may be that qualifications of
an expert in a case involving mesothelioma or asbestosis
would require some examination.

The key issue in relation to expert evidence of a medical prac-
titioner is whether that witness is entitled to express an opin-
ion.7   It is not generally the case that a witness is entitled to
express an opinion in court but a key exception to this applies
to an expert medical practitioner.

A medical practitioner who has given evidence in court a
number of times may be in the comfortable position of having
their qualifications already recognised by the court prior to
them giving evidence.  A practitioner who is new to a jurisdic-
tion may find that there is considerable questioning as to their
expertise.

To be prepared, an expert should be able to adduce evidence
as to their qualifications, including the degrees obtained, fel-
lowships held and other studies undertaken.  If they have
undertaken a particular area of study or research, then this
should be drawn to the court’s attention.  It may be useful to
have on hand a short summary of qualifications so that this
can be tendered to the court at the time of the hearing.  In
addition, relevant experience is an important factor in deter-
mining whether an individual is an expert witness.8   A history
of the medical practitioner’s relevant experience should there-
fore be included with any statement of qualifications.

The Hypothetical Question

It is frequently the case that an expert is asked to comment
upon hypothetical circumstances.  This usually arises because
there is some divergence as to the basis upon which opinions
have been expressed.  The court must therefore inform itself
of the competing alternative perspectives.  The classic hypo-
thetical question follows a typical format.  The expert witness
is given a statement of facts and is then asked a series of
questions

“On the basis of the history I gave you and of your
description of the disease/injury/condition what is your
opinion of the connection between A and B?” or

“What is your opinion of the applicant’s capacity
for work?”

“Now that you have been presented with a version
of the facts different to that which the worker has given
does that change your opinion as to the origins of the
disease/injury etc?”

Because a medical expert is allowed to express an opinion, this
kind of question is permissible.  Therefore a witness who is to
give evidence of opinion should expect that they will be asked
to comment on alternative sets of circumstances.

In preparation for this, the expert medical witness in a per-
sonal injury type case would do well to check whether there is
any conflicting evidence as to the circumstances surrounding
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the accident, or the evolution of the condition that forms the
subject of the litigation.  For example, it may be that there is
some evidence that a worker fell from a height of one metre,
whilst there is other evidence that the worker fell from a lesser
height.  In such a situation it may be that the expert medical
witness is asked to express an opinion on the effect of a fall
from different heights.

Cross-Examination Of Expert Medical Witnesses

In John Mortimer’s “Rumpole’s Returns” the great warrior
advocate expresses his apprehension in putting his client into
the witness box for cross-examination and examination.

In a way, cross-examination is the easiest part of the defend-
ing barrister’s job.  You have the sword, the red tape to swing
in the hope of exciting blind and intemperate anger, and, un-
less you slip on a pile of horseshit and get gored to death, you
may hope to be in some sort of control of the situation.

When you call your own client to give evidence in his own
defence, however, the matter is entirely different.  Out there in
the witness box he is, for all practical purposes, beyond your
help.  You can’t lead him, or put words into his mouth.  For the
first time in a trial he must tell his own story and in his own
way, and all you can do is guide him towards the main points
at issue and then lead him to sink or swim on his own.

The expert medical witness is called to give opinion evidence.
That is, to express an opinion as to whether or not the symp-
toms elicited on examination correlate with the history of an
accident that has been obtained.  Is the worker fit to return to
work?  How long it will be before the worker recovers from an
operation recently performed?  Is there some other matter that
cannot be stated as a matter of fact, but which requires some
application of theory and practical skills to a past event or
future prediction.  There are of course a host of other matters
that may require the expert medical witness to express an opin-
ion.

What Is Cross-Examination?9

A party who calls a witness to court is, generally speaking,
not entitled to cross examine that witness.  The witness called
can only be “examined” by the party calling that witness.  Ex-
amination of a witness prohibits the use of “leading” ques-
tions10  and generally, any request for an opinion or advice on
hypothetical matters from that witness.  A witness who is un-
der examination by the party calling them would not expect to
have propositions put to them, but would be asked to recall
the facts and circumstances of a matter with as little prompt-
ing as possible.

By contrast, the process of cross-examination arises where
the witness is subject to questioning by the party who has
not called them.  Cross-examination allows propositions to be
put to the witness for comment, for leading questions to be
put to the witness and generally for the witness to be required
to comment only on the matters asked.  In cross-examination a

limitation is usually put on the witness if the witness attempts
to elucidate an answer.11

It has been said that cross examination can follow three forms
namely; probing; insinuation; and confrontation.

A probing question is one that is designed to elicit informa-
tion and to tie the witness down to a specific account of the
circumstances.  It is characteristic of this type of questioning
that they are short, pointed questions which make the witness
answer with precision, so that they cannot avoid, qualify or
complicate the question.  The next type of questioning is in-
sinuation.  With the insinuation technique it quite often hardly
matters what the answers to the questions are.  The purpose
is often to put a proposition to the witness in an attempt to get
the witness to agree or to infer that in some way the witness is
mistaken.  Finally the confrontation style of cross examination
is the presentation to the witness of an alternative version of
the facts.

Cross-Examination of Medical Witnesses

It is worth remembering that in law there is no property in a
witness.  This means that there is nothing to prevent an expert
medical witness being approached by either party to the liti-
gation.  It is generally regarded that as a courtesy, either side
should be advised that the medical practitioner will be con-
sulted.

As to medical witnesses, it is said that there are essentially
two methods of cross-examining. The first is to discredit the
witness and the second is to, as far as possible, establish an
alternative interpretation of the facts upon which the expert
opinion is based.

It is rare that a medical practitioner would be subjected to
cross-examination in the form of probing, insinuation or con-
frontation unless the credibility of the medical practitioner
was severely put in issue.  For the most part, a medical practi-
tioner is called to court to give opinion evidence.  As already
noted, it is a general rule of evidence that opinions not be
given by witnesses unless they are established to be experts.

A witness will usually be called to give evidence of facts or
matters that they have seen or heard.  An opinion may be an
expression of a view based on matters of fact but may not be
capable of proof in a strict sense.  Often they involve predic-
tions or reconstruction or events.

Having noted that it is rare for medical practitioners to be
cross-examined, there are four reasons why an expert could be
cross-examined.

First, it may be that the credibility of the witness will be chal-
lenged, perhaps as to the witness’s qualifications or generally
as to whether or not they are impartial.  Second, it may be that
cross-examination should take place so as to destroy the evi-
dence of another witness.  Third, cross-examination can be
used to elicit facts that may be used to cross-examine other
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witnesses.  Finally cross-examination may be used to attempt
to obtain evidence favourable to the party seeking to cross-
examine.  The option is always open for cross-examination not
to take place.  A party who chooses not to cross-examine
presumably does so because none of the four matters detailed
above could be achieved.

The thrust of the cross examination in most cases is to test the
reliability of the opinion expressed.  All expert witness must
state clearly the basis upon which their opinion is based,
whether this is derived by assumption, or medical histories.  A
failure to do this exposes the opinion to being rendered inad-
missible.12   Frequently the reliability of the opinion expressed
will depend upon the accuracy of the history obtained from
the patient and the thoroughness of the physical examination.

In relation to history obtained from the injured person, it is
essential that prior to coming to court the expert medical wit-
ness should establish the precise history of the injuries.  If an
opinion is based upon the subjective history of the patient
only, then this point should be expressed in the medical re-
ports and make clear in examination.  If the opinion is based on
the history given by the patient and supported by extraneous
material (such as witness statements and other reports) then
again that should be detailed in the report so that this is clear
in examination.  These steps will avoid the possibility of cross-
examination as to whether or not the opinion is based on the
history of the patient or some other material.

It is always important to detail in medical reports the circum-
stances involved in the accident that forms the subject of the
litigation. Where those details are obtained from extraneous
material this should be stated in the reports.  Stating clearly
the source of any information used to form an opinion prof-
fered in a report reduces the prospect that the opinion will be
attacked as unsupported.

In some cases, the opinion of an expert medical witness will be
impugned on the basis of the frequency (or lack thereof) that
the patient has been examined.  It is often argued that a report
based on only one or two examinations of the patient should
be given less weight than a report that describes a relation-
ship involving frequent examinations.  This may not neces-
sarily be so where a properly supported opinion may be sus-
tainable regardless of the frequency of contact with the pa-
tient.

Cross-examination may take place as to diagnostic procedures.
In order to avoid embarrassment during cross-examination, it
is best to be totally frank about what these procedures were.

Consider the evidence of the fictitious Professor Ackerman.
Professor Ackerman was apparently a most distinguished Pa-
thologist.  He had been associated with death in various forms.
His reputation in the courts was such that he was treated as
infallible by judges.  His word on bloodstains or bruises or
marks of strangulation was accepted as Holy Writ in the courts.
In one particular case recounted by John Mortimer, when he
was cross examined by the learned Horace Rumpole, he re-

sponded thus;

Rumpole: Consider it now, Professor. I beg of you! The
various constituents of blood stains fade in time, don’t
they?
Professor Ackerman: Yes, they do.
Rumpole: And blood becomes more difficult to classify.
Professor Ackerman: I would say, less easy.
Rumpole: Less easy, thank you. But the constituents don’t
fade evenly do they? Some factors may vanish before oth-
ers.
Professor Ackerman:It is possible.
Rumpole: You found my client’s blood was A. Canter’s
was O. After that finding you didn’t do more tests to break
down the classification further?
Professor Ackerman: No. The situation seemed perfectly
simple.

In this case Rumpole used a series of probing questions rather
than confrontation but led Professor Ackerman to the posi-
tion where the tests undertaken by him were shown to be
insufficient, just as a failure to use recognised techniques
might also be the subject of cross-examination.

Sometimes the vulnerability of an expert medical witness is
tested by questions as to the number of occasions that they
have seen the witness and by whom they were engaged to
prepare the medical report eventuating from review of the pa-
tient.  In other words, the reasons for preparing the report may
be subject to cross-examination.

Questions as to whether or not the patient was treated may
also be the subject of cross-examination.  Often the expert
medical witness may be asked whether they were in the habit
of preparing reports for insurers, trade unions or solicitors
who habitually act only for particular groups.  If the worker
was illiterate or had a different language to the examining medi-
cal practitioner, was there an interpreter present at the time of
the interview?  The important point here is that the nature of
the evidence of an expert medical witness should be impartial
and balanced.

Above all else, the best protection from adverse consequences
under cross-examination is preparation.  In the first place, this
involves the preparation of comprehensive reports.  Secondly,
the medical practitioner’s personal preparation for court.  There
is no reason why an expert medical witness cannot consult
the parties involved prior to the hearing so as to apprise them-
selves of the kinds of questions that are likely to be asked.  Of
course it is well to remember that one party may have no inten-
tion of revealing the nature of their cross-examination strat-
egy.

Expert medical witnesses should beware of attempting to cover
all circumstances on the one hand and being too categorical
in evidence on the other.  If medical texts have been referred to
that the expert medical witness is not familiar with, this should
be admitted immediately.  If a particular author is known, but
the works of that author are unfamiliar, then this should be
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expressed in evidence.

Expert medical witnesses should not feel constrained in ex-
pressing a view on the credibility of the patient if this effects
the assessment and diagnosis.  If the patient is found to be
inconsistent, then this should be so indicated.  The facts and
circumstances surrounding a patients’ workplace should be
ascertained if this is relevant.

A medical practitioner should be careful not to presume that
they are familiar with the requirements of a specific job within
a specific workplace context unless they have made careful
enquiry in each individual situation.  Formal job descriptions
are obviously a good starting point, however these should
not be regarded as conclusive of the actual requirements of a
particular job.  The duties that the patient actually performs
on a regular basis should be taken into account.

Medical practitioners may be presented with conflicting ver-
sions of job requirements.  Whichever version of the duty
statement is relied upon as the basis of recommendations in
medical reports should be clearly stated in those reports.
Opinions should not be expressed in court or in medical re-
ports if they are unsupported by available material.  Above all
else the expert medical witness is always best advised to re-
spond, “I don’t know,” where this is warranted.
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